Canadian Solar UK Projects Ltd
Registered in England and Wales no. 09195335
Registered address: 1 Lumley Street, London W1K 6TT

www.canadiansolar.com

April 30th, 2018

For the Attention of Mr. Pete Henderson
Newind Investment Limited

LETTER OF INTENT AND NON-BINDING PROPOSAL FOR CO-DEVELOPMENT, EPC AND O&M OF
SOLAR PV PROJECT IN POLAND
Dear Mr. Henderson,
Further to our correspondence in connection to the proposed opportunity for the development and
construction of a solar photovoltaic plant up to 400 MW (the “Project”) in the Republic of Poland
(“Poland”) and sell the electricity to KGHM Polska Miedz S.A. as private off-taker (“Off-Taker”) under
a private purchase agreement (“PPA”), as further described under the term sheet attached as Exhibit
A, Canadian Solar UK Projects Ltd (“Canadian Solar” or “CS”) is pleased to provide Newind
Investment Limited, a company incorporated under the laws of United Kingdom, registration No.
CRN 08780461, (“NWI”), with this letter of interest and non-binding proposal (the “Letter”).
Except as otherwise expressly stated in clause 8 (Binding Obligations), this Letter or the submission
by us of documents and data related hereto is not intended to be legally binding and does not
constitute a binding offer or any formal offer of finance of Canadian Solar. Any data, dates,
milestones or/and prices are indicative based on our today’s assumption and, together with any
other commercial or technical aspect, data or information contained herein, are subject to change
and confirmation by us.
The Letter does not create any legal relationship between CS and NWI (CS and NWI are hereby
defined, individually, as “Party” and, collectively, as “Parties”). The eventual issuance of any binding
offer will be conditional, inter alia, upon the satisfactory completion of all the steps defined and
governed below (i.e. due diligence) and further internal approvals (i.e. investment committee
approval etc.).
For the avoidance of any doubts, this Letter does not constitute an obligation to submit a binding
offer.
Please find below the following key elements of this Letter.
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1.

Background
1.1.

Canadian Solar is part of Canadian Solar Group, a global energy provider with successful
business subsidiaries in 24 countries on 5 continents. Besides serving as a leading
manufacturer of solar photovoltaic modules and provider of solar energy solutions.
Canadian Solar Group has a geographically diversified pipeline of utility-scale power
projects.

1.2.

NWI is a company with top expertise in developing and building solar fields in a skillful
manner in Poland.

1.3.

CS and NWI signed a mutual non-disclosure agreement (“NDA”) dated 28th March 2018
(Exhibit B – NDA – Non Disclosure Agreement).

1.4.

The Off-Taker is a leader company in copper and silver production and it engages in the
extracting and processing of valuable natural resources with the largest European
deposits of copper ore located in the south-western part of Poland;

1.5.

NWI represents and warrants that the Project is not subject to competitive solicitation
in compliance with the applicable laws.

2.

Definitive Agreements
2.1.

CS and NWI will endeavor to incorporate the terms and conditions expressed in this
Letter into one or more mutually acceptable definitive and binding agreements
(together with related documentation, the “Definitive Agreements”) as expeditiously as
possible.

2.2.

CS and NWI confirm their mutual interest to cooperate for the Project according to
terms and timeline described in Exhibit A (Heads of Terms).

3.

Pre-construction development costs
3.1.

CS and NWI will produce an initial draft pre-construction development cost budget (the
“Budget costs”) within 30 days of the date of this Letter. The Budget will set out and
determine all the costs to be incurred by the Parties in developing the Project up to the
notice to proceed (“NTP”, for the sake of clarity the NTP is the date on which the works
for the construction of the plant can be started by the EPC contractor as the conditions
precedent in the EPC Contract have been fully satisfied). It is hereby understood that
the financial close for the financing on a limited recourse basis for the Project may be
2

Canadian Solar UK Projects Ltd
Registered in England and Wales no. 09195335
Registered address: 1 Lumley Street, London W1K 6TT

www.canadiansolar.com

arranged either prior to NTP or after the commercial operation date of the solar plant
(“COD”).
3.2.

The Parties will agree on the periodical updating of the Budget costs if need be and the
initial Budget costs shall include a general contingency of 5% until all costs can be
forecast with a high degree of confidence.

3.3.

The Budget costs will be based upon the then best estimated initial Project targeted
installation capacity (expressed in MWp), which is currently estimated to be between
50MWp and 100MWp.

3.4.

3.5.

The Budget costs will be shared as follows:
-

NWI 50 %;

-

CS 50 %.

The Parties will include in the financial model to be discussed with the lenders all
Budget costs increased by a margin to be agreed in advance between the Parties.

3.6.

The Parties will evaluate the opportunity that CS may pay the portion of Budget costs to
be covered by NWI as per paragraph 3.4 at the achievement of the NTP. In this case:

4.

-

CS will be reimbursed for this payment by the SPV at financial close;

-

The payment of CS will include the margin as per paragraph 3.4.

Exclusivity
In consideration for the issuance of this Letter, the Parties agree to undertake the Project on
an exclusive basis and confirm that they will not (and will procure that its affiliates will not)
solicit, negotiate with any third-party to set up a Project or any contractual structure to
consummate a transaction substantially equivalent to the Project, until the earlier of: (i) the
consummation of the transaction as described in the Exhibit A (Heads of Terms) or (ii) 31
December 2018.

5.

Costs and Other Expenses.
CS and NWI will bear their own expenses, costs and taxes relating to this Letter and the
Definitive Agreements respectively. Neither CS and NWI nor any of its affiliates shall bear any
liability for any fees and expenses of the other Party in the event that negotiations or
discussions in relation to the Project and the proposed structure are terminated.
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6.

Termination.
6.1.

This Letter is effective from the date first written above and shall terminate and the
provisions included herein (other than clause 4 (Costs and Other Expenses), clause 5
(Termination), clause 6 (Confidentiality), clause 7 (Governing Law and Jurisdiction),
clause 8 (Binding Obligations), clause 9 (Anti-bribery) and clause 10 (Miscellaneous), will
no longer remain in force in the event that:
(i)

CS notifies NWI that this Letter is terminated; or

(ii)

the Parties are unable to agree an initial Budget within 30 days the execution of
this Letter , including for the avoidance of doubt, the basis for cost sharing and
cost recovery;

(iii)

either Party shall fail to meet its Budget funding commitments as set out in
clause 5;

(iv)

the Parties have not entered into all of the Definitive Agreements by December
31, 2018 (the “Long Stop Date”).

6.2.

If this Letter terminates pursuant to either clause 6 (ii) or if CS shall terminate pursuant
to clause 6 (i) prior to the incurring of any Budget expenditure then, for the avoidance
of doubt, NWI shall be entitled to carry forward the Project as it sees fit and CS shall
have no rights in relation to the Project

6.3.

If this Letter terminates pursuant to clause 6 (iii) due to NWI’s failure to pay then CS
shall be entitled to continue the Project without NWI, with the benefits of all rights
provided that (a) NWI shall have no commitment to provide additional funding and (b)
at financial close, NWI shall be entitled to 100% reimbursement of any amounts it shall
have provided towards Budget costs

6.4.

If this Letter terminates pursuant to clause 6 (iii) due to CSI’s failure to pay or if CS shall
terminate pursuant to clause 6 (i) after incurring any Budget costs expenditure then
NWI shall be entitled to continue the Project without CS, with the benefits of all rights
provided that (a) CS shall have no commitment to provide additional funding and (b) at
financial close of the CS shall be entitled to the reimbursement of any and all amounts
paid as Budget costs.

7.

Confidentiality.
CS and NWI acknowledge that the terms and conditions of the NDA shall apply to the terms of
this Letter and any information exchanged under this Letter.
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8.

Governing Law and Jurisdiction.
This Letter is governed and construed in accordance with the laws of England and Wales. The
English courts shall have exclusive jurisdiction to settle any dispute including a dispute relating
to any non-contractual obligations arising out of or in connection with this Letter.

9.

Binding Obligations.
9.1.

This Letter is not intended to be legally binding. For the avoidance of any doubts, this
Letter or the submission by CS of any documents and data related hereto does not
constitute a binding offer or any formal offer of finance. Therefore, the commercial
provision indicated by CS in this Letter are not valid for acceptance and are for
information purposes only. Any data, dates or/and prices are indicative based on our
today’s assumption and, together with any other commercial or technical aspect, data
or information contained herein, are subject to change and confirmation by us or the
third-party contractor that will be indicated by CS, as appropriate.

9.2.

This Letter is not intended to create any legal relationship between the Parties. The
eventual issuance of any binding offer will be conditional, inter alia, upon the
satisfactory completion of adequate due diligence, required internal approvals and
execution of definitive contracts and documentation.

9.3.

The Parties agree that the following clauses of this Letter are intended to be legally
binding: Clause 4 (Exclusivity), clause 6 (Termination), clause 7 (Confidentiality), clause 8
(Governing Law and Jurisdiction), clause 9 (Binding Obligations), clause 10 (Anti-bribery)
and clause 11 (Miscellaneous).

10.

Anti-bribery
10.1. The Parties acknowledge and agree that the entering into by Canadian Solar of any
contractual relationship with any third-party (including for the purposes of establishing
a jointly owned corporate joint venture and with respect to any such joint venture, as
an entity in part owned by Canadian Solar) is subject to the positive outcome of a prior
anti-bribery compliance due diligence and inclusion in the contractual documentation of
an anti-bribery clause in form and substance conforming to Exhibit C. The Parties agree
to cooperate in that respect, including duly completing Canadian Solar anti-bribery
questionnaire and accepting Canadian Solar anti-bribery policies.

11.

Miscellaneous
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11.1. This Letter constitutes the entire understanding and agreement between CS and NWI
and their affiliates with respect to their subject matter and supersedes all prior or
contemporaneous agreements, representations, warranties and understandings of such
Parties (whether oral or written).
11.2. This Letter may be executed in any number of counterparts. This has the same effect as
if the signatures on the counterparts were on a single copy of this Letter.
11.3. If a term of this Letter becomes illegal, invalid or unenforceable in any respect under
any jurisdiction, that will not affect:
A)

the legality, validity or enforceability in that jurisdiction of any other term of this
Letter; or

B)

the legality, validity or enforceability in any other jurisdiction of that or any other
term of this Letter.

11.4. A person who is not a party to this Letter may not enforce any of its terms under the
Contracts (Rights of Third Parties) Act 1999.

Exhibits:
Exhibit A – Heads of Terms
Exhibit B – NDA - Non-Disclosure Agreement
Exhibit C - Anti-Bribery Clause
Exhibit D – Budget costs

Signature page follows.
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Yours Sincerely,

____________________________
Roberto Scognamiglio
VP EMEA, Canadian Solar
Canadian Solar UK Projects Ltd

We accept the terms and conditions contained in the Letter
_____________________________
Leszek Siwek
Director
Newind Investment Limited
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Exhibit A
Heads of Terms
This is a general description of the potential terms and conditions for the transaction outlined herein
below. It is subject to contract and is not intended to be, and shall not constitute, a binding or
enforceable deed or agreement nor is intended to create any obligation whatsoever.

1. Parties
2. Transaction

(a) Canadian Solar UK Project (or any of its affiliates);
(b) Newind Investment Limited (or any of its affiliates).
The Parties, directly or indirectly through their affiliates, intend to
jointly set up a holding structure in order to:
(i)

(ii)
(iii)

(iv)

(v)
3. Role of the Parties

4. Off-taker

Develop, finance, build and operate, on a build operate and own
basis, the Project that will be undertaken in phases with each
phase owned by a separate special purpose vehicle (“SPV”).
The first phase of the Project will be for a targeted installed
capacity no lower than 50 MWp.
Execute a power purchase agreement (“PPA”) between the SPV’s
and the Off-Taker for the sale of the energy produced by the
Project;
Sell the electricity produced by the Project to the Off-Taker at a
minimum energy sale price of Polish Zloty 420 an equivalent of
around Euro 100/MWh, under the PPA.
As a potentially alternative investment strategy, sell the entire
share capital of each SPV to a third party investor following COD.

(a)
(b)
(c)
(d)
(e)

PPA: CS and NWI.
Project origination: NWI.
Project permitting: CS and NWI, as the case may be.
Investors: CS (≥ 75%) and NWI (10% < x < 25%).
EPC and O&M: CS or a primary third party EPC Contractor
nominated by CS for an EPC price to be determined on an open
book increased by a margin basis.
(f) Equipment Supply: CS will have the right to match for photovoltaic
modules and inverters.
(g) Asset management: CS.
(h) O&M post-warranty period: CS.
(i) Limited Recourse Financing arrangement: CS and NWI, as the case
may be.
(j) Exit securing: CS, as the case may be.
KGHM Polska Miedz S.A. as Off-Taker of the electricity produced by
the Project is the core of the transaction, as it will produce the main
revenue streams for the Project.
NWI will originate the PPA prior to the commencement of the
construction of the Project.
The PPA will be severable and be entered into with each SPV; each
SPV being duly licensed electricity-trading company, fully bankable
and conditional upon the completion of each phase of the Project.

5. Project

Promptly after obtaining the approval of their respective corporate
bodies and investment committees, CS and NWI will set up the SPV,
which will own the relevant phase of the Project.
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The Project will be built in the territory of Lower Silesia (city Lubin and
Legnica, Glogow) , Poland.
The overall installed capacity of the Project will be up to 400 MWp
with a first phase with an initial targeted installed capacity no lower
than 50 MWp.
The Off-Taker aims to reach 15 % of its total energy final consumption
using electricity produced by renewable sources within 2020
according to applicable law in Poland;
CS and NWI will evaluate the process of obtaining the license as
electricity trading company to sell the electricity to the Off-Taker, as
the case may be.
The Parties agree that each phase of the Project will comply with the
eligibility criteria or any other criteria agreed upon between the
Parties that ensure the bankability of the Project.
No origination fee will be payable to NWI for the Project.
The Parties agree to share development costs prior to financial close
in accordance with the Letter of Intent and the agreed Budget.
Additionally the Parties agree to the recovery of the Budget costs as
set out in the Letter of Intent.
6. JVCo and SPV

The Parties will evaluate the opportunity to set up a joint venture
entity (“JVCo”) that will own, at NTP, each of the SPV’s incorporated
or acquired for the purposes of owning the Project. In this case, the
JVCo will be the holding company for each SPV that may be
incorporated for the purposes of owning and developing future
phases of the Project with KGHM.
The shares, capital contribution and governance of the JVCo will be
defined upon agreement of the Parties on the business plan and
financial model as well as the joint venture and shareholders’
agreement.
The initial phase of the Project will be owned by the first SPV. The
shares of the first SPV will be directly owned by CS (75%) and NWI
(25%) or, indirectly through the JVCo in a way which will respect the
agreed share capital (CS 75%, NWI 25%).
Notwithstanding the equity ownership rights, CS will contribute 100%
of all equity subscription amounts required for the Project1.
In case CS will finance, directly or by third party indicated by CS, the
debt required for the Project (i.e. construction finance), the “free
carry” stake of NWI in the SPV, or in the JVCo as the case may be, will
be no lower than 10%.

7. EPC, O&M, Asset
Management, EPC
management services
provider, Technical
Committee.

CS will provide the SPV with EPC and O&M services directly or naming
a primary third party EPC and O&M contractor, who will provide O&M
services at least for the warranty period. The Parties will agree upon
provision of O&M services for the post-warranty period, according to
the business plan and financial model.

1

The 25% of shares of the SPV owned directly or indirectly by NWI will be in the form of “free carry” (i.e.
received by NWI in return for the goodwill/intellectual property in the Project).
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CS will provide the SPV with the EPC services on a full open book basis
which means that the price for the EPC services shall be paid by the
SPV to CS with a 15% margin on the costs incurred by CS (“EPC Price”)
in order to allow CS to cover the expenditure for the management
services, warranties and bonds. The Parties will evaluate the
opoortunity to reduce the margin of CS on the EPC Price, which will be
in any case no lower than 12%, considering the impact of such margin
on the bankability and financial sustainability of the Proejct.
The SPV shall make a down-payment equal to 20% of the EPC Price to
CS, or to the third party EPC contractor nominated by CS, at the
achievement of RTB for the Project. The SPV shall pay the balance of
the EPC Price to CS, or the third party EPC contractor nominated by
CS, at the commercial operation date (“COD”) of the Project.
CS will provide asset management services directly or naming a
primary third party asset manager (other than the EPC and O&M
contractor).
In case CS does not provide any EPC services, it will act as EPC
management services provider.
In any case CS will have a right to match on solar photovoltaic
modules and inverters.
CS and NWI will form a technical committee (“Technical Committee”)
which will be composed by 4 (four) members, 2 for each Party. The
Technical Committee shall advise the EPC on technical matters such as
procurement, logistics, civil works, sub-contractor appointments, price
review and other deliverables to be mutually agreed by the Parties.
8. Construction
Financing

CS and NWI will evaluate the opportunity that CS, or the third party
named as EPC contractor by CS, provides construction financing,
through a deferred payment the earlier of financial close and COD.

9. Project Financing

CS and NWI will evaluate the opportunity to deal with local or
international lenders and arrange financing for the Project on a limited
recourse basis. In this case, NWI will provide full access to its local or
international Bank to align the strategy of finance. The final goal will
be to finalize a structure of project security package to secure a nonrecourse financing for the Project.

10. Exit and
Remuneration of the
Parties

CS will evaluate the opportunity to originate a third party exit, in line
with the criteria set forth in the business plan and return set forth in
the financial model. In this case, CS will be responsible for negotiating
terms and conditions for the sale with the potential purchaser. The
joint venture contractual arrangements between the Parties may
include drag along and tag along rights.
The Parties agree that in case of sell of the share capital of the SPV,
NWI could exercise the right to match the acquisition price proposed
by a third party investor in order to acquire the share capital owned
by CS.

11. Timeline

Letter signature: April 30th, 2018.
Budget costs: May 30th, 2018.
Definitive Agreement signature: June 15th, 2018.
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JVCo Establishment: TBD, as the case may be.
SPV Establishment: TBD.
Join Venture Agreement and Shareholder’ Agreement signature: TBD.
Achievement of NTP: TBD.
Achievement of Ready-to-Build status (“RTB”): TBD.
Expected COD (“COD”): June 2019.
12. Confidentiality:

This Heads of Terms are intended for the exclusive use of respectively
the Parties and shall not be disclosed by the Parties to any person
other than the Parties’ legal and financial advisors, unless prior written
consent of the other Party is obtained.
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Exhibit B
NDA - Non-Disclosure Agreement
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EXHIBIT C
Anti-Bribery Clause
Government Oﬃcial” For the purposes of this Agreement, Government Oﬃcial shall mean any
oﬃcer or employee of a Government Authority or any department, agency or instrumentality
thereof, including but not limited to state-owned or state-controlled en**es, or of a public
organiza(on or any person ac&ng in an oﬃcial capacity for or on behalf of any such government,
department, agency, or instrumentality or on behalf of any such public organiza7on.
“Governmental Authority” For the purposes of this Agreement, “Governmental Authority” shall
mean any foreign, domes/c, federal, territorial, state or local governmental authority of any nature
(including any government and any governmental agency, instrumentality, court, tribunal or
commission, or any subdivision, department or branch of any of the foregoing) or body exercising, or
en#tled to exercise, any administra#ve, execu#ve, judicial, legisla#ve, police, regulatory or taxing
authority or power of any nature.
Counterparty shall:
(1) The Counterparty shall comply with all applicable an0-corrup#on and bribery laws and
regula'ons including but not limited to the Foreign Corrupt Prac'ce Act of 1977 of the United
States of America (the “FCPA”), and the Bribery Act 2010 of the United Kingdom, anB-money
laundering, an,-terrorist ﬁnancing and other relevant laws and regula0ons, including applicable
interna'onal sanc'ons and other measures in Relevant Jurisdic'ons (the “Relevant
Requirements”).
(2) The Counterparty shall have and will con-nue to maintain in place throughout the term of
this Agreement adequate policies and procedures to ensure compliance with the Relevant
Requirements and will enforce them where appropriate.
(3) The Counterparty shall promptly report to the Canadian Solar any request or demand
received by the Counterparty from a third party for any undue ﬁnancial or other advantage in
connec%on with the performance of this Agreement.
(4) The Counterparty shall ensure that no Government Oﬃcial holds a direct or indirect interest
in the Counterparty or acts as the Counterparty’s oﬃcers or employees as of the date of this
Agreement and immediately no/fy the Principal in wri&ng if a Government Oﬃcial becomes an
oﬃcer or employee of Counterparty or acquires a direct or indirect interest in Counterparty.
(5) The Counterparty shall ensure that all persons associated with Counterparty or other
persons who are performing services in connec1on with this Agreement comply with this article.
(6) The Counterparty shall maintain a true and correct set of records pertaining to all ac#vi#es
rela%ng to its performance hereunder and all transac%ons related thereto. The Principal or its
authorized representa/ve shall have the right to audit Counterparty’s books and records should
the Canadian Solar determine that an audit is warranted.
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(7) The Counterparty shall promptly no*fy the Canadian Solar any viola*on of representa*on,
warranty, undertaking or Relevant Requirements set forth in this Agreement.
(8) The Counterparty shall conﬁrm in wri*ng on an annual basis and at the Canadian Solar’s
reasonable request, that it has complied with its undertakings as set out in this article and
provide to the Canadian Solar such suppor3ng evidence of compliance with this article as the
Principal may request from -me to -me.
(9) The Counterparty shall ensure that any persons associated with it who is performing services
in connec'on with this Agreement does so only on the basis of a wri6en contract which imposes
on and secures from such person terms equivalent to those imposed on Agent by this article
(the "Relevant Terms"). The Counterparty shall be responsible for the observance and
performance by such persons of the Relevant Terms, and shall be directly liable to the Principal
for any breach by such persons of any of the Relevant Terms.
Counter Party represents and warrants to the Company that:
The Counterparty is duly incorporated and validly exis2ng under the laws and regula2ons
applicable in its jurisdic0on of incorpora0on, and is in good standing.
The Counterparty has the power to execute this Agreement and to perform its obliga7ons under
it and has taken all ac-on necessary to authorize such execu(on and the performance of such
obliga'ons;
This Agreement will, once executed, cons4tute legal, valid and binding obliga4ons of
Counterparty in accordance with its terms;
The Counterparty’s execution of this Agreement and the performance of the obliga4ons
thereunder do not and will not conﬂict with or cons/tute a default or oﬀence under any
provision of any law, regula2on or circular applicable in its jurisdic1on of incorpora1on;
To the Counterparty’s knowledge, neither the Counterparty nor its employees, representa/ves,
aﬃliates or agents has provided, oﬀered, gi3ed or promised, directly or indirectly, anything of
value to any Government Oﬃcials, poli5cal party or candidate for government oﬃce, nor
provided or promised anything of value to any other person while knowing that all or a por6on
of that thing of value would or will be oﬀered, given, or promised, directly or indirectly, to any
Government Oﬃcial, poli2cal party or candidate for government oﬃce, for the purpose of:
(i) inﬂuencing any act or decision of such oﬃcial, party or candidate in his or her oﬃcial capacity,
inducing such oﬃcial, party or candidate to do or omit to do any act in viola/on of their lawful
duty, or securing any improper advantage for the beneﬁt of Counterparty; or
(ii) inducing such oﬃcial, party or candidate to use his or her inﬂuence with his or her
government or instrumentality to aﬀect or inﬂuence any act or decision of such government or
instrumentality, in order to assist the Counterparty in obtaining or retaining business for or with,
or direc(ng business to, any person.
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The Counterparty has adopted and implemented eﬀec,ve controls procedures and an internal
accoun&ng controls system that is suﬃcient to provide reasonable assurances that viola&ons of
the Relevant Requirements will be prevented, detected and deterred.
Indemnity. The Counterparty shall defend, indemnify and hold harmless the Principal, its wholly
owned subsidiaries and other controlled en11es and its respec1ve directors, oﬃcers and
employees (herea-er the “Indemnitees”) against any and all liability, loss, damages, ﬁnes,
penal&es, costs and expenses (including, without limita5on, court costs and reasonable
a"orneys’ fees) incurred by any of the Indemnitees (i) arising out of or incidental to the conduct
of the Counterparty’s opera.ons under this Agreement, or (ii) as a result of any breach or
viola&on by the Counterparty or others ac*ng on its behalf of any obliga*on, covenant, Relevant
Requirements, representa/on or warranty of the Counterparty set forth in this Agreement. The
indemnity obliga.on of the Counterparty shall survive the expira.on of termina.on of this
Agreement.
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